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The Eastern Band of Cherokee Indians

DOCKET FiLE COPY GRIGINAL
‘The Honorable Leon D. Jores, Principal Chief
The Honorable Carroll J. Crowe, Vice-Chief

| RECEIVED & INSPECTED

AUG 7 2003
August 4, 2003

FCC - MAILROOM

Michael Powell, Chairman

Federal Communications Commission
445 12" Street, S.W.

Washington, D. C. 20554

RE; WT Docket No. 03-128: FCC 03-125
Dear Chairman Powell:

On behalf of the Eastern Band of Cherokee Indians the Tribal

Historic Preservation Office (EBCI/THPO) would like to address the
consultation requirements outlined in the proposed Nationwide
Programmatic Agreement (NWPA) for the review of ali

commubnications undertakings, as required by Section 106 of the National
Historic Preservation Act 36 CFR 800.

The EBCI/THPO appreciates the FCC’s willingness to meet with

tribal leaders at NCAI and USET leaders at various Indian conferences to
discuss and address the draft NWPA. In general the EBCI/THPO finds
that the consultation efforts outlined are in keeping with the government-
to-government relationship required 1o exist between the United States
government and sovereign Indian Nations. Furthermore, although the
initial NWPA document left tribes out of project consultation, the FCC has
resolved this oversight to the EBCI/THPO’s satisfaction. That said, while
we can agree on some of the language of the NWPA we still find there to
be several critical issues that need resolution prior to the finalization of the

document.

The EBCI/THPO has reviewed the NWPA for a second time, and
unfortunately have found that many of our original concerns were not
addressed in the latest draft of the NWPA. First, while the EBCI supports
the development of a nationwide communications infrastructure, we
cannot condone the destruction of our heritage in the process of
developing such a system and its requisite facilities. This document
continues to undervalue our cultural, historical, religious, and sacred
grounds which have great significance to us. To this end the EBCI/THPO
recommends that FCC include Traditional Cultura} Properties (TCP) and
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Religious/Sacred Sites throughout this document whenever the presence or
study of historic properties or cultural resources is discussed.

Second the EBCI/THPO still has great discomfort with a number of
projects proposed to be excluded for the Section 106 consultation process.
The categorical of exclusion of collocations, for example, denies the fact
that even minimal soil disturbance outside of a previously disturbed area
(either horizontally or vertically) can damage importance and significance
to tribes. Also, we would remind FCC that in some instances a previously
disturbed site may still posses significance to a tribe, as some levels of
significance are unrelated to the physical integrity of the space.

Third, the EBCI/THPO feels the most important aspect of this NWPA, is
the assurance that the FCC and its applicants will consult with [ndian
Tribes whenever a Federal undertaking has the potential to affect
properties of cultural and religious significance to a tribe. Recognizing
the importance of consulting Patrons the new NWPA provides two
alternatives in Part IV for consulting with tribes. The EBCI/THPO
strongly recommends that the NWPA implements Alternative B. This
alternative, proposed after coordination with USET and NCAl, provides a
very straightforward yet thorough mechanism to assure adequate tribal
consultation and direct and timely input. As Alternative A was developed
by a working group without input by tribal entities, we find this
alternative to establish a complicated process burdened with inconsistency
and too little tribal input. Alternative B fully addresses the concerns of
affected tribes regarding consultation and is the only alternative that meets
both the letter and spirit of the NHPA (as amended). Furthermore, if it is
indeed the goal of FCC to respect tribal sovereignty and acknowledge

our cultural and religious/sacred sites, it is necessary to accept and
implement Alternative B for this NWPA.

We appreciate the opportunity to provide comments about the NWPA and
that you carefutly review the EBCI/THPO’s commenits which are on the
enclosed (in bold italic). If you have any questions about the information
we have provided, please contact Lora Kay Oxendine-Taylor of our THPO
staff at (828) 497-1588 or email her at loratayl{@nc-cherokee.com.

Sincerely,

Chief of the Eastern Band of Cherokee Indians


mailto:loratayl@nc-cherokee.com
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1 the matter of

NATIONWIDE PROGRAMMATIC
AGREEMENT REGARDING THE

SEC TION 106 NATIONAL HISTORIC
PRESERVATION ACT REVIEW PROCLSS

Before the RECEIVED & INSPECTED

Federal Communications Commission
Washington, D.C. 20554

AUG 7 2003
FCC - MAILROOM

WT Docket No 03-128

B e g R

Netice of Propesed Rulemaking

Adopted: May 27, 2003 Released: Jume 9, 2043

Comments due: August 8, 2003
Replies due: September 8, 2003

By the Commssion Chairman Powell 1ssuing a statement

I.

INTRODUCTION AND BACKGROUND

| In this Notice of Proposed Rulemaking ("NPRM™), we seek comment on a draft
Nationwide Progranmimatic Agreement (“Nationwide Agreement”™) among the Federal
Communications Comumission ("Commission™), the Advisory Council on Historic Preservation
(Council™). and the National Conference of State Historic Preservation Officers
("Conference™) that would tatlor and streamline procedures for review of certain Undertakings
for communications facilities under the National Historic Preservation Act of 1966 ("NHPA™),!
as well as a related revision of the Commussion’s Rules * In November 2001, representatives of
the Commission. Council and Conference, American Indian tnbes, the communications
industry. and historic preservation consultants, as part of a working group spensored by the
Council, began drafling a proposed Nationwide Agreement Consistent with Section 800.14(by’
of the Council’s rules and Section 11307(a)4) of the Commission’s rules,® the draft

See 10U S C 4470 er seqg An ~Underraking” subject to review under the NHPA 1s defined as “a project, activity,

or program funded in whele or m part under the direct or mdirect jurisdiction of a Federal agency, ncluding (A)
these carmied out by or on behalf of the agency. (B) those carrted out with Federal financial assistance; (C) those
requirmg a Federal permit, lieense, or approval, and (D) those subject to State or local regulation administered
pursuant to a delegation or appioval by a Federal agency ™ 16 US C § 470w(7)

?

‘The proposed Nationwide Agreement would mcorporate an existing Programmatic Agreement that excludes most

col_locanuns ofantennas on exisung structures from routine historic preservation review  See 16 FCC Red 5574
(Wireless Tel Bur 2004

S CFR £800 T4(by

CATCER §11307(2)(4)
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Nationwide Agreement is intended to tailer the Section 106 review’ i the conumunications
context so as to improve compliance and streamline the review process for construction of
towers and other Commission Undertakings.® At the same time, the parties intend to advance
and preserve the goal of the NHPA to protect historic properties, including historic properties
o which Indran tnbes and Natwe Hawailan organmizations ("NHOs™) attach religious and
cultural significance.

t. PHSCUSSION

2 We request comment on the draft Nationwide Agreement, attached as Appendix
A to this NPRM. In parpcular, we seek comment on several issues that members of the
Working Group have specifically raised during the course of negotiating the current drafi
Nationwide Agreement. For example, members of the Working Group have proposed certam
modifications to the language w the draft Nationwide Agreement regarding exclusion of certam
Undertakings from routine Section 106 review.” These and other issues on which the members
of the Warking Group did not reach full consensus are indicated in footnotes throughout the
draft Nationwide Agreement. We seek comxment on these and any other issues related to the
draft Naticowide Agreement, including issues related to the potential economic impact of the
draft Nationwide Agreement on small entities
3. We also request comment regarding how the draft Nationwide Agreement should
be crafted consistent with the Commission's government-to-government relationship with and
trust responsibility to faderally recognized Indian titbes (including Alaska Native Villages),®
and statutory and regulatory provisions governing the Commussion’s relationship with such
Indian tribes and NHOs®  Several issues in this regard have been brought to our attention both
through tribal participation in the Working Group and through Commission staff’ consultation
with the United South and Eastern Tribes, Inc. For instance, do the NHPA, the Council’s rules
or other governing principles require nottfication or more, prior to construction, to Indian tribes
and NHOQs with historic associations to the area in which an Undertaking is to occur, even
though the parties to a Nationwide Agreement identify certain classes of Undertakings as
tnlikely to have an effect on histone properties and therefore excluded from rourine review?'®
Smmilarly, should the Nationwide Agreement prescribe procedures for licensees and applicants
to invite the participation of Indian tribes and NHOs in the Section 106 process, or should it
recommend 1hat, as an alternative to direct Commission consultation on each site, the parties
implement  aliernatnve processes pursuant o gwidance to be provided separately by the

TR USC §470F

The Commiswion’s environmental rules currently treat construction of licensed communications facilities as
“Underrahmgs ” An llustrative st of Commission activinies in relanon to which Undertakings covered by the draft
Nationwide Agreement may occur s attached as Attachiment 2 to Appendix A

© Se Drafl Nationwide Agreement Scetion 11

" Sce In the Maner of Statement of Policy on Establishmg a Gevemment-io-Government Relationship with Indran
Fribes. Policy Statement, 16 FCC Red 4078, 4080 (2000)

" Seo 16 USC §470a(d). 36 CER & 800 2{e)2), 47 CF R § 1 1308(b) Note (when an action mterferes with or
Ed\‘ersel_\ affects an American Indian tibe’s reharovs site, the Commussion shall solicit the views of that American
Indian tribe}

vee Draft Nauonwide Agreement at Section 11 B

| )
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Commission after consullation with Indian tribes and NHOs?'' We seek comument on these
ssues

4 In addition, we request comment regarding the treatment of Section 106 reviews
that ate in process at the ume a Nationwide Agreement becomes effective. For example, to
what extent should the timelines, processes and standards in a Nationwide Agreement replace
the Council’s rules (36 CF.R Part 800) for Section 106 reviews that are pending before a
SHPO/THPO, or at other stages in the process, on the date that a Nationwide Agreement goes
into effect” We seek comment on this and other transitional issues.

5. Fially. in conjunction with the proposed execution of the Nationwide
Agresment. we propose to revise the Note to Section 1.15307(a)(4) of our rules.” Under Section
1 1307(a)4), applicants arc required to evaluate whether their proposed facilities may affect
districts, sites, buildings, structures or objects, significant in American history, architecture,
archeology, engineering or culture, that are listed, or are eligible for listing, in the National
Register of Historic Places and, if so. to file an Environmental Assessment and obtain a Finding
of No Significant Tmpact (or procure completion by the Commission of an Environmental
Impact Statement) prior to construction ” The Note to Section 1.1307(a)(4) provides guidance
as (0 how applicants should perform this evaluation consistent with the NHPA. In order to
mahe clear that the procedures in the Nationwide Agreement will be binding on applicants, and
that non-comphiance with these procedures would subject a party to potential enforcement
action by the Commussion, we propose to amend the Note to Section 1.1307(a}(4) to read as
follows:

f’he National Register is updated and re-published in the FEDERAL REGISTER each
year mn February. To ascertain whether a proposed action may affect properties that are
listed or eligible for listing 1n the National Register of Historic Places, an applicant shall
follow the procedures set forth in the rules of the Advisory Council on Histonic
Preservation, 36 C.F.R. Part 800, as modified and supplemented by the Nationwide
Prograrmamatic Agreement for the Collocation of Wireless Antennas, 66 FR 17554, and
the Nationwide Programmatic Agreement for Review of Effects on Historic Properties
for Certain Undertakings Approved by the Federal Communications Commission,
Fed. Reg. .

We seek comment on this proposed revision to our rules.
HI. PROCEDURAL MATTERS

A, Ex Parte Presentations
6 This matter shall be treated as a “permit-but-disclose” proceeding in
accordance with the Commission’s ex purte tules *  Persons making oral ex parte

" Jd Section IV, Alternatives A and R
CATCFR § 3 1307a)(4) Note
L 3 1307(aNd) el A7 C PR OSS L1308, 1131

TLd Ry 1120041 1216

1l
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presentations are reminded that memoranda summarizing the presentations must
contain summaries of the substance of the presentations and not merely a listing of the
subjects discussed More than a one or two sentence description of the views and
arguments presented s generally required.” Other requirements pertaining to oral
and written presentations are set forth in Section 1.1206(b) of the Commission’s rules.”

B. Comment Filing Procedures

7 Pursuant to sections 1.415 and 1.419 of the Commission’s rules,”
interested parties may file comments on or before August 8, 2003, and may file reply
comments on or before September 8, 2003. All filings should refer to Docket No. 03-
128 Comments may be filed using the Corunission’s Electronic Comument Filing
System {ECFS) or by filing paper copies.” Comments hled through ECFS can be sent
as an elecironic file via the Internet to http'//www fcc.gov/e-file/ecfs. html>.
Generally, only one copy of an electronic submission must be filed. In completing the
transmittal screen, commenters should include their full name, postal service mailing
address, and the applicable docket numbers, which in this instance is Docket No 03-
128 Parties may also submit an electronic comment by Internet e-mail. To receive
fihng instructions for e-matl comments, commenters should send an e-mail to
o7 2o, and should inctude the following words in the body of the message: “get
form<your e-mail address>." A sample form and directions will be sent in reply. Or
you may obtain a copy of the SCII Electronic Transmittal Form (FORM-ET) at

oy Ton oy fo-fla/em e il

8 Parties who choose to file by paper must file an original and six copies of
each, and arc hereby notified that effective December 18, 2001, the Commission's
contractor, Vistronix, Inc, will receive hand-delivered or messenger-delivered paper
filings for the Conunission's Secretary at a new location in downtown Washington,
DC. The address 1s 236 Massachusetts Avenue, NE, Suite 110, Washington, DC 20002.
The filing hours at this location will be 8 00 am. to 7.00 p.m. All hand deliveries must
be held together with rubber bands or fasteners. Any envelopes must be disposed of
before entering the building

9 This facility is the oniy location where hand-delivered or messenger-
delivered paper filings for the Commission's Secretary will be accepted. Accordingly,
the Commission will no longer accept these filings at 9300 East Hampton Drive,
Capitol Heights, MD 20743 In addition, this is a reminder that, effective October 18,

Sezfd §11206(b)2)

Sce dd § 1 1206(b)  Under the Council’s rules, the Council and Conference must be parties to the Nationwide
greement Therefore, for purposes of the Commussion’s ex parve rules, m this proceeding we shall treat
ssentations from these entties and their stalfs as exempt presentatrons under 47 C FR § 1 1204(a)5)

See fd § 1475, 1 419,

Scet Electronic Filing of Dacuments in Rulemaking Proceedings. 63 Fed Reg 74121 (1998)
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2001, the Commission discontinued receiving hand-delivered or messenger-delivered
filings for the Secretary at its headquarters location at 445 12th Street, SW,

Washington, DC 20554

14

Other messenger-delivered documents, iucluding documents sent by

overnight mail (other than United States Postal Service (USPS) Express Mail and
Priority Mail), must be addressed to 9300 East Hampton Drive, Capitol Heights, MD
20743, This location will be open 8.00 am to 530 p.m. The USPS first-class mail,
Express Mail, and Priority Mail should continue to be addressed to the Commission's
Secretary, Office of the Secretary, Federal Communications Commission at 445 12th
Street, SW, Washington, DC 20554 The USPS mail addressed to the Commission's
headquarters actually goes to our Capitol Heights facility for screening prior to

deli\’ery at the Commission

using this delivery method...

If )‘0;1 are sending this type of document or ‘

It should be addressed for delivery to...

+ Hand-delivered or messenger-delivered
paper filings for the Commission’s
| Secretary

236 Massachusetts Avenue, NE, Suite 110
Washington, DC 20002 (8.00 to 7:00 p.m )

Other messenger-delivered documents,
| including documents sent by overnight
matl (other than United States Postal

| Service Express Mail and Priority Mail)

9300 East Hampton Drive,
Capitol Heights, MT> 20743
(8:00a.m to530pm)

United States Postal service first-class
| mai, Express Mail, and Priority Mail

445 12t Street, SW

| Washington, DC 20554

11
diskeite.

Parties who choose to file by paper should also submit their comments on
These diskettes should be submitted to the filing wmdow at 236
Massachusetts Avenue, NE, Suite 110, Washington, DC 20002.

Such a submission

should be on a 3.5 mch diskette formatted in an IBM compatible format using
Microsoft Word or compatible software. The diskette should be accompanied by a
cover letter and should be submitted in “read only” mode. The diskette should be
clearly labeled with the commenter’'s name, proceeding (including the docket
numbers, in this case, Docket No 03-128), type of pleading (comment or reply
comment), date of submission, and the name of the electronic file on the diskette. The
label should also include the following phrase: “Disk Copy -- Not an Original ” Each
diskette should contain only one party’s pleading, preferably in a single electronic file.
In addition, commenters must send diskette copies to the Comumission’s copy
contractor, Qualex International, Portals 11, 445 12+ Street S W, CY-B402, Washington,

D C 20554

12,

Regardless of whether parties choose to file electronically or by paper,

parties should also file one copy of any documents filed in this docket with the
Commission’s copy contractor. Qualex International, Portals II, 445 12m Street SW,

5
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CY-B402, Washington, D C 20354 (telephone 202-863-2893; facsimile 202-863-2898) or
via e-mail at gualexint@aol coms. Commission staff will forward copies of all
comments received to the Council and the Conference

13, Comments and reply comments must include a short and concise
summary of the substantive arguments raised in the pleading. Comments and reply
comments must also comply with Section 1 48 and all other applicable sections of the
Commiission’s rules " We direct all interested parties to include the name of the filing
party and the date of the filing on each page of their comments and reply comments
All parties are encouraged to utilize a table of contents, regardless of the length of
their submission. We also strongly encourage that parties track the orgamization set
forth in the NPRM in order to facilitate our internal review process

C. initial Regulatory Flexibility Analysis

14. The Commission has prepared an Initial Regulatory Flexibility Analysis (IRFA),
attached as Appendix B, for the NPRM, as required by the Regulatory Flexibulity Act. The
Commission requests written public comment on the analysis. Comments must be filed in
accordance with the same filing deadlines as comments filed in response to the NPRM, and
must have a separate and distinet heading designating them as responses to the IRFA. The
Consumer and Governmental Affairs Bureau, Reference Information Center shall send a copy
of the NPRM, including this IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration (SBA)Y ™

D. Paperwork Reduction Act

13, This NPRM may contain proposed mformation collections. As part of our
continuing effort to reduce paperwork burdens, we mvite the general public and the Office of
Management and Budget (OMB) to take this opportunity to comunent on the information
collections contained in this Notice, as required by the Paperwork Reduction Act of 1995.*
Comments should address: (2) whether the proposed collection of information is necessary for
the proper performance of the functions of the Commission, including whether the information
shall have practical utility; (b) the accuracy of the Commission’s burden estimates, (¢} ways to
enhance the quality, utility, and clarity of the information collected; (d) ways to minimize the
burden of the collection of mformation on the respondents, including the use of automated

collection techniques or other forms of information technoiogy.

16. Wiirten comments by the public on the proposed information collections are due
{60 days from date of publication in the Federal Register.] Written comments must be

submitted by the public, Office of Management and Budget (OMB), and other inferested parties
on the proposed and/or modified mformation collections on or before [60 days from date of

" See d7CEFR §148
LS SISO 603(a)
-U See Pub Lo No 104413
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publication in the Federal Register.] 1n addition to filing comments with the Secretary, a copy
of any Paperwork Reduction Act comments on the information collection(s) contained heremn
should be submtted to Judith B Herman, Federal Communications Commission, Room 1-
C804, 445 12th Street, SW, Washington, DC 20554, or via the Internet to Judith-
B Herman(fce gov and to Kim A Johnson, OMB Desk Officer, Room 10236 NEOB, 725
17th Street, N W, Washington, DC 20503 via the Internet to Kim_A _lohnson@oinh eon gov
or by fax to 202-395-5167

E. Further Information
17 For further information about this proceeding, contact Frank Stilwell at 202-418-

1892, fsulwelifes gov, or Amy Prke at 202-418-1331, amke@fcc gov  Media inquiries
should be directed to Meribeth McCarrick at 202-418-1654, mmecarn{@fcc gov

V. ORDERING CLAUSES

i8 IT 1S ORDERED, pursuant to Sections 1, 4(i), 303{g), 303(r), 309(a), 309()
and 319 of the Comumunications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 303(q).
303(r), 309(a), 309(j) and 319, Section 106 of the National Historic Preservation Act of 1966,
16 U.S.C § 470f, and Section 800 14(b) of the rules of the Advisory Council on Historic
Preservation, 36 C FR § 800 14(h), that this NOTICE OF PROPOSED RULEMAKING is
hereby ADOPTED

[9 [T IS FURTHER ORDERED that the Commission’s Consumer and
Governmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of this
Notice of Proposed Rulemaking, including the Initial Regulatory Flexability Analysis,
to the Chief Counsel for Advocacy of the Small Business Administration

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

NATIONWIDE PROGRAMMATIC AGREEMENT FOR REVIEW OF
EFFECTS ON HISTORIC PROPERTIES FOR
CERTAIN UNDERTAKINGS APPROVED BY THE FEDERAL
COMMUNICATIONS COMMISSION

[Month Day}, 2003
INTRODUCTION

WHEREAS, Section 106 of the National Historic Preservation Act of 1966, as
amended ("NHPA”) (codified at 16 .S C. § 4701), requires federal agencies to take mto
account the effects of Federal Undertakings on Historic Properties (see Section [T, below),
mcluded in or eligible for inclusion in the National Register of Historic Places (“National
Register™), and to afford the Adwvisory Council on Historic Preservation (“Council”™) a
reasonable opportunily 1o comment with regard to such Undertakings; and

WHEREAS, under the authority cranted by Congress in the Communications Act of
19534, as amended (47 US C. § 151 ¢r veq.), the Federal Commumcations Commussion
{(*Commission™) establishes rules and procedures for the licensing of non-federal government
communications services, and the registration of certain antenna structures m the United
States and its Possessions and Territories; and

WHERFAS, Congress and the Commussion have deregulated or streamlined the
application process regarding the construction of individual Faciliies in many of the
Commussion’s heensed services: and

WHERFAS, under the framewark estabhished in the Commission’s environmental
rules, 47 C.F.R. §§ 1.1301-1.1319, Commission licensees and applicants for authorizations
and antenna  structure registrations  (“Applicants”) are required to prepare, and the
Commission is required 1o independently review and approve, a pre-construction
Environmental Assessment ("EA™) in cases where a proposed tower or anienna may
significantly affect the environment, including situations where a proposed tower or antenna
may ailect istoric Properties that are either listed in or eligible for listing m the National
Reguster, including properties of religious and cultural importance to an Indian tribe or Native
Hawasan organization (“NT10) that mcet the National Register criteria; and

WHEREAS, the Council hus adopted rules implementing Section 106 of the NHPA

(codified at 36 CI".R. Part 800) and setting forth the process, called the “Section 106
process,” for complying with the NHI'A; and

WHEREAS, pursuant to the Commission’s rules and the terms of this Nationwide
Programmatic Agreement for Review of Effects on Mistoric Properties for indertakings
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Approved by the Federal Conmumecations Commussion (“Nationwide Agreement”),
Apphcants have been authorized. consistent with the terms of the memorandum from the
Council to the Commission, titled “Delegation of Authority for the Section 106 Review of
Telecommumcations Projects,” dated September 21, 2000, to initiate, coordinate, and assist
the Commission with comphance with many aspects of the Section 106 review pracess for
their Facilitics. and

WHEREAS, in August 2000, the Council established a Telecommunications Working
Group (the “Working Group™) to provide a forum for the Commission, the Council, the
Natwonal Conference of State Histaric Preservation Officers (“Conference”), individual State
Historic Preservation Officers (“SHPQs™), Tribal Historic Preservation Olflicers (“THPOs™),
other tribal representatives, communications industry representatives, and other interested
members of the public 10 discuss improved Section 106 compliance and to develop methods
of strecambining the Section 106 review process, and

WHEREAS, Section 800.14(b) of the Council's regulations (36 C.F.R § 800 14(b})
allows for programmatic agreements to streamiine and tailor the Section 106 review process
to parlicular federal programs, if they are consistent with the Council’s regulations; and

WHEREAS, the Commission, the Council, and the Conference executed on March 16,
2001. the Nationwide Programmatic Agreement for the Collocation of Wireless Antennas (the
“Collacation Agreement™), in order to streamline review for the collocation of antennas on
existing towers and thereby reduce the need for the construction of new towers (Attachment |
to this Nationwide Agrecment), and

WIIEREAS, the Council, the Conference, and the Commission now agree it 1s
desirable to further streamline and talor the Section 106 review process for Facilities that are
not excluded from Section 106 review under the Collocation Agreement while protecting
Historic Properties that are either listed in or eligible [or listing in the National Register; and

WHTREAS, the Working Group agrees that a nationwide programmatic agreement is
a desirable and eTective way to further streamline and lailor the Section 106 review process as
it applies to Facilities; and

WHIEREAS, this Nationwide Agreement will, upon its execution by the Council, the
Conference, and the Commission, constitute a substitute for the Council's rules with respect to
certaim Commission Undertakings; and

WHEREAS. the Commission has consulted with Indian tribes and Usmited South_and
Eastern Tribey regarding this Nationwide Agreement; and

WITERIEAS, this Nationwide Agreement provides for appropriate pubhc notification
and participation in connection with the Section 106 process; and
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WHERFEAS, Section 101{d)(0) of the NIIPA provides that federal agencies “shall
consult with any Indian tribe or Native [Hawaian organization” that attaches religious and
cultural significance to propertics of traditional religious and cultural importance that may be
determmed to be ehgible for inclusion in the National Register that might be affected by a
federat undertakmg (16 U.S €. § 470a(d)(6)). and

WIEREAS, the Commission has adopted a “Statement of Policy on Establishing a
Govermment-to-Government Relationship with Indian Tribes™ dated June 23, 2000, pursuant
10 whneh the Comvussion: recognizes the umque legal relationship that exists between the
federal government and Indian tribal governments, as reflected n the Constitution of the
Urated States, treaties, lederal statutes, LExecutive orders, and numercus court decisions;
affirms the federal trust relationship with Indian tribes, and recognizes that this historic trust
relationship requires the federal government to adhere to certain fiduciary standards in its
dealings with Indian tribes, commits to working with Indian tribes on a government-to-
government basis consistent with the principles of tribal self-governance; commits, in
accordance with the federal sovernment’s trust responsibility, and to the extent practicable, to
consult with tribal governments prior to implementing any regulatory action or policy that will
significantly or uniquely affect tribal governments, their land and resources; strives to develop
working relationships with tribal governments, and will endeavor to identify innovative
mechanisms to facilitate tribal consultations in the Comnission’s regulatory processes; and
endeavors to streamline its administrative process and procedures to remove unduc burdens
that 1ts decistons and actions place on Indian tribes, and

WHEREAS, the Commission does not delegate under this Programmatic Agreement
any portion of its responsibilities to Indian tribes and NHOs, including its obligation to consult
under Section 101(d¥6) of the NHPA, and

WHEREAS, the terms of this Nationwide Agreement are consistent with and do not
attempt (o abrogate the rights of Indian tribes or NHOs to consult directly with the
Commussion regarding the construction of Facilities; and

WITEREAS, the cxecution and mplementation of this Nationwide Agreement will not
preclude Tndian tribes or NHOs, SITPO/THPOs, local governments, or members of the public
from filing complamts with the Commission or the Council regarding effects on Historic
Properties from any Facility or any activity covered under the terms of the Nationwide
Agreement; and

WHERFEAS, Indian tribes and NITOs may request Council mvolvement in Section 106
cases that present issues of concern to Indian tribes or NHOs (see 36 C.F.R. Part 800,
Appendix A, Section {¢}(4)), and

WHIREAS, the Council, the Conference and the Commission recognize that
Applicants™ use of quahfied professionals experienced with the NIIPA and Section 106 can
streamling the review process and mininuze potential delays, and
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WIIEREAS, the Commission has created a position and hired a culturat resources
professional to assist with the Section 106 process,

NOW T'HEREFORE, in consideration of the above provisions and of the covenants
and agreements contained herein, the Council, the Conference and the Commission (the
“Parties™) agree as follows:

I APPLICABLILITY AND SCOPE OF IS NATIONWIDE AGREEMENT

A

This Nationwide Agreement (1) excludes from Section 106 review certain
Undertakings involving the construction and modification of Facilities, and (2)
streamlines and tailors the Section 106 review process for other Undertakings
involving the construction and modification of Facilities. An llustrative hist of
Comnussion activities in relation {o which Undertakings covered by this
Agreement may occur is provided as Attachment 2 to this Agreement.

This Nationwide Agreement applies only to federal Undertakings as
determined by the Commission (“Undertakings™). The Commission has sole
authorily 1o determine what activities undertaken by the Commission or its
Applicants constttute Undertakings within the meaning of the NIIPA. Nothing
in this Agreement shall preclude the Commisston from revisiting or affect the
existing ability of any person to challenge any prior determination of what does
or does not constitute an Undertaking. Maintenance and servicing of Towers,
Antennas, and associated equipment are not deemed to be Undertakings
subject to Scction 106 review. As requested in the last draft by the EBCI-THPO we
are _SH-” concerned if ‘maintenance and servicing’ are these the only two_activities_pot

considered to be undertakings? We find thar this is unclear_and needs addressing in the
event that there are more exemptions that should be addressed in the apreement.

This Agreement does not apply to Antenna Collocations that are exempt from
Section 106 review under the Collocation Agreement (see Attachment I).
Pursuant to the terms of the Collocation Agreement, such Collocations shall
not be subject to the Section 106 review process and shall not be submitted to
the SHPO/TITPO for review This Agreement does apply to collocations that
are not exempt from Section 106 review under the Collocation Agreement. The
EBCI-THPO finds this section to be very confusing treatment of this subject. A need for
clearity to which co-locations require review and which do not under this agreemet needys
to be addressed.  In terms of exemptions, it as not_been our experience that all co-
Tocations shonld he exempt from Section 160 review. When co-locations requires new
ground disturbance in_a_previous wndisturbed and universal areq a Cultural Resource

review should he completediregired. Ihis Agreement does not apply on “tribai
lands” as defined under Section 800.16(x) of the Council's regulations, 36
CIR.§ 800 16(x) (“Trbal lands means all lands within the exterior
boundaries of any Indian reservation and all dependent Indian communities.”)
This Nationwide Agreement, however, will apply on tribal lands should a tribe,
pursuant to appropriate tribal procedures and upon reasonable notice to the
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Coaunetl, Commission, and appropriate SHPO/TIHPO, clect to adopt the
provisions of this Nationwide Agreement, Where a tribe that has assumed
SHPO  functions  pursuant  to  Scction  101(d}2) of the NHPA (16
UFS.C§ 470(d)(2)) has agreed to apphcation of this Nationwide Agreement
on tribal lands, the term SHPO/THPO denotes the Tribal Historic Preservation
Officer with respect to review ol proposed Undertakings on those tribal lands.
Where a tribe that has not assumed SHPO functions has agreed to application
of this Nationwide Agreement on tribal lands, the trnibe may notify the
Commission of the tribe's mtention to perform the duties of a SHPO/THPO, as
defined in tlus Nationwide Agreement. for proposed Undertakings on its tribal
lands, and m such instances the term SHPO/THHPO denotes both the State
Ilistoric Preservation Officer and the tribe's authorized representative. In all
other instances, the term SHPO/THIPO denotes the State Historic Preservation
Officer

1 I'his Nationwide Agreement governs only review of Undertakings under
Section 106 of the NHPA. Applicants completing the Section 106 review
process under the terms of this Nationwide Agreement may nol initiate
construction without completing any environmental review that is otherwise
required for effects other than historic preservation under the Commission's
rules (See 47 C.F.R.§§1.1301-1 1319). Completion of the Section 106
review process under this Nationwide Agreement satisfies an Applicant’s
obligations under the Commission’s rules with respect to Historic Properties,
except for Undertakings that have been determined to have an adverse effect
on Historic Properties and that therefore require preparation and filing of an
Fnvironmental Assessment (See 47 C.F R, § 1.1507(a)(4)).

& This Nationwide Agreement does not covern any Section 106 responsibilities
that agencies other than the Commission may have with respect to those
agencies’ federal Undertakimgs.

I1. DEFINITIONS

A. The following lerms are used in this Nationwide Agreement as defined below:

1. Antenna. An apparatus designed for the purpose of emitting radio
frequency ("RF™) radiation, to be operated or operating from a fixed
location pursuant to Comimission authorization, for the transmission of
writing, signs, signals, data, images, pictures, and sounds of all kinds,
including the transmitting device and any on-site equipment, switches,
wiring. cablmg, power sources, shelters or cabinets associated with that
antenna and added to a Tower, structure, or building as part of the
original installation of the antenna  For most services, an Antenna will
be mounted on or in. and 1s distinct from. a supporting structure such
as a Tower, structure or builkding  However, m the case of AM
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10

broadcast stations, the entire Tower or group of Towers constitutes the
Antenna for that station  For purposes of this Nationwide Agreement,
the term Antenna does not include unintentional radiators, mobile
stations, or devices authorized under Part 15 of the Comnussion's rules.

Applicant. A Commuission licensee, permittee, or registration holder, or
an applicant or prospective applicant for a wireless or broadcast
license, authoiization or anlenna structure registration, and the duly
authorized agents, employees, and contractors of any such person or
entity,

Area of Potential Fleets ("APE”).  The geographic area or areas
within which an Undcrtaking may have an effect on Historic Properties,

tf such properties exist. The EBCI-THPQ recommends that the words ‘direct
indirect’ and cumulative be used next to the word “effect.” This is a basic
requirement and should be required in this PA.

Collocation.  The mounting or installation of an Antenna on an existing
Tower, building, or structure for the purpose of transmitting radio
frequency signals for telecommunications or broadcast purposes.

Effect  An alteration 1o thc characteristics of a Historic Property
gqualifying 1t for inclusion in or ¢eligibility for the National Register.,

Experimental  Authorization. An authorization issued to conduct
experimentation utlizing radio waves for gathening scientific or
technical operation data directed toward the improvement or extension
of an ¢stablished service and not intended (or reception and use by the
ceneral public. “Experimental Authorization” does not include an
“Expcrimental Broadcast Station” authorized under Part 74 of the
Comimission's rules

Facility A l'ower or an Antenna. The term Facility may also refer to a
Tower and its associated Antenna(s).

Historic Property  Any prehistoric or historic district, site, building,
structure, or object included in, or eligible for inclusion in, the National
Register maintained by the Sceretary of the Interior. This term includes
artifacts, records, and remains that are related to and located within
such properties  The term includes properties of traditional religious
and cultural importance 1o an Indian tribe or NHO ihat meet the
National Remster TCP, or AIRFA/E.Q. 13007 criteria

National Register.  The National Register of [istoric Places,

maintained by the Secretary of the Interior's office of the Keeper of the
National Register

Spectal  Temporary  Authorization.  Authorization gramted to a
permittee ot heensee 10 allow the operation of a station for a limited



Federal Communications Commission FCC 03-125

period at a specified variance from the terms of the station's permanent
authorization or requirements ol the Commission’s rutles applicable to
the particular class or type of station.

' Submission Packet  The document to be submitted initially to the
SHPO/TTIPO 1o facilitate review of the Applicant's findings and any
determmnations with regard to the potential impact of the proposed
Undertaking on Histonie Properties in the APE.  There are two
Submission Packets: (a) The New Tower Submission Packet (Form
NT) (See Attachment 3) and (b) The Collocation Submission Packet
(Form CO) (See Attachment 4).  Any documents required to be
submutted along with a Form are part of the Submission Packet.

12 Tower.  Any structure built for the sole or primary purpose of
supporting Commission-licensed or authorized Antennas, including the
on-site fencing, equipment, switches, wiring, cabling, power sources,
shelters, or cabmets assoctated with that Tower but not installed as part
of an Antenna as defined herein

3. All other terms not defined above or elsewhere in this Agreement shall have
the same meaning as set forth in the Council's rules section on Definitions
{36 C.I'.R. § 800 16) or the Commission's rules (47 C.F R. §§ 1 1301-1.1319)

C For the calculation of time periods under this Agreement, “days” mean
“calendar days.” Anv time period specified in the Agreement that ends on a
weekend or a Federal or State holiday is extended until the close of the
following business day

D Writien communications include communications by e-mail or facsimile.

I, UNDERTAKINGS EXCLUDED FROM SECTION 106 REVIEW!

A Undertakinus that tall within the provisions listed in the following sections
M AT through NI A6 are exciuded from Section 106 review by the

in veneral, Cellnlar Telecommunieations and Internet Association, (“*CTIA”), Personal Communications Industry
Assoctalion (¢ PCIA™) and National Associaiion of Broadcasters (“NAR™) are concerned that exclusions should not become
sa diluted or conveluled as to render them inellective as streamlining measures  CTTA s particularly concerned that
processed language that directly or indirectly results 1n an exemption to the exclusion would result in a lengthy
Section review process The EBCETHPO feels that this comment thfends to evchiude many progects from Section 106 and the

Historic Preservanion Rudes amd Repulanon unnecessardy Section 106 _process iy not lenpthy once the complete apprapriate and

nceded anformanon iy sent fo Fribes/THPO'S i an officient ond timely manner
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SHPOQ/THPO andiribes wo_THPO', the Conmmission, and the Council, and,
accordingly, shall nor be submitted to the SHPO/THPO andTribes w/o THPO's
for review [unless an Indian tribe indicates pursuant to Section ITLB that a
Ihstaric Property of traditional religious or cultural importance 1o that tribe
may be adversely aflected by the proposed Undertaking].> Applicants should
retain documentation of their determination that an exclusion applies to an
Undertaking  Concerns regarding the application of these exclusions from
Section 106 review may be presented to and considered by the Commission
pursuant fo Scction X1 The EBCYTHPO supports and agrees with the comments in
IH B submirted by the Navajo Narion,

‘Ld

Modilication of a tower and any associated excavation that does not
involve a collocation and does not substantially imcreasc the size of the

existng lower, as defined in the Collocation Agreement. Qunce again the
EBCETHPO request that “substantional” he defined

Construction of a replacement for an existing communications tower
and any associated excavation that does not substantially increase the
size of the existmg tower under elements 1-3 of the defnition as
defined in the Collocation Agreement (See Attachiment | to this
Agreement, Stipulaton 1.c.1-3) and that does not expand the
boundaries of the leased or owned property surrounding the tower by
more than 30 feet 11 any direction or volve excavation outside these
expanded boundaries and any access or utility easement related to the

site. Ouce vain the EBCI-THPO reguest that “substantional” be defined.  In
some cases, 30 feer is foo much and may constitute an effect.

Construction of any lemporary communications Tower, Antenna
structure, or related Facility, mcluding but not limited to the following:
a. A Tower or Antenna authorized by the Commission for a
temporary period, such as any Facility authorized by a
Conumssion grant of Special Temporary Authority (“STA”)
or emergency authorization;
b. a cell on wheels (COW) transmission Facility;
¢ a broadcast auxihary services truck, TV pickup station,
remote  pickup  broadcast  station  (e.g., electronic
newsgathering vehicle) auvthorized under Part 74 or
temporary fixed or transportable earth station in the fixed

2 See hracheted discussion at the end of Section [11
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satellite service  (e.g., satellitc  newsgathering  vehicle)
aumthornized under Part 25
d  atemporary ballast mount Tower involving no excavation;
e. Any Facility authorized by a Commission grant of an
cxperimental authorization.?
U'or purposes of this subsection 3, the term “temporary”™ means “for no
more than twenty-four months duration except m the case of those
Facilitics associated with national security.” The EBCHTIIPQ has great
concern with this section. Ve would lihe this to be addressed: a - e: do none of

these proposed activities require carth disturbance?

Construction ot a Facility 400 feet or less in overall height above
ground level on a property that is in actual use solely for industrial,
commercial, and/or government-office purposes and that occupies an
area of 10,000 square feet or more, or that together with adjacent
industrial, commercial, and/or government-office properties occupies
an area of 10,000 square feet or more, where no structure 45 years or
older is Jocated within 200 feet? of the proposed Facility, and where all
areas 1o be excavalted will be located on ground that has been

previously disturbed as defined in Section VI.C.4 below. Once again the
EBCITHPO recommends that inaddition te structures _over 45 yvears old
TCP/Sacret  sites  should  be  listed  (The  distance  from  which
construction/excavation can occur must be determined by the tribe providing the
information). In addition, when the phrase previously disturbed is used, include
botli the words “horizonially” and “vertically” should be place into  this

agreement,

Construction of a Facility 400 feet or less in overall height above
ground level located m or within 200 {eet of the outer boundary of any
of the following, and where all arcas to be excavated will be located on
cround that has been previously disturbed as defined m Section VI.C 4
beiow.

A A night-of-way designated by a government for the location
of communications Towers or above-ground utility
transmission lines and associated structures and equipment,
and in active use for such purpose;

b, An existing hmited access Interstate Highway with a speed
limit of 55 MPH or higher; or

F The Commission requests comment on whether experimental authorizations should be limited to 24 months.

! The Ohio SHPO suggests a distance of 400 feet o, alternatively, a distance equal to the height of the

proposed Tacihty
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¢ A railway corridor in active use for passenger trains;

However, an Undertaking shail not be excluded from review under this
provision 1f (1) the existing highway, railway line, or communications
struciure ts meluded in the National Register and the setting or other
visual element 15 identified as a character-defining feature of eligibility
on the National Register nomination; (2) the proposed Facility lies
within 200 {cet of any other structure that 1s 45 years or older; or (3)
the proposed Facility lies within 3/4 mile of and is visible from a unit of
the National Park System that is hsted or eligible for listing in the
National Register, or a National Historic Landmark.® The EBCLTHPQO

continues to request that the commnets above concerning TCP and secref sites be
included { see 1 4 above).

0. Construction of a facility in any area previously designated by the
SHPO/TTIPO at its discretion, following consultation with appropriate
tribes, as having limited potential to affect Historic Properties. Such
designation shall be documented and made available for public review.

fPrior to commencing construction of any Facility excluded from Section 106
review under Section [l A 1, HL.A.2. or III.A.4. through ITT.A.6, an Applicant
shall notify any Indian tribe with aboriginal and/or lustoric associations to the
area in which the Undertaking is to occur and provide the tribe a reasonable
opportunity to indicate that the Undertaking may adversely affect a Ilistoric
Property of traditional religious or cultural importance to that tribe. Tf the tribe
indicates that such an adverse effect may occur, the Applicant shall engage the
tribe pursuant 1o Section 1V and shall review the Undertaking and submut it to
the SHPO/THPO  for review under this Nationwide Agreement
notwithstanding the exclusion, unless the tribe subsequently concludes that the
Historic Property would not be adversely affected ]

[Section ITI B was proposed by the Navajo Nation. Section [01(d)}(6)(B) of
the NTIPA states that, "[i]n carrying out its responsibilities under Section 106,

3 I'he Conference has proposed a modification fo Section [1E A 5 that would allow individual SHPOs to "opt
out” of this exclusion where historic properties are Hikely 10 be present i such corridors SHPO opt out would
be vomtingent on agreement to consult with apphicants and engage in good faith elforts to identify alternate
locations for (he location of communications facilitzes pursuant to Section 11 A 6. The National Trust 15 1n
support of the Conference draft "opt-out” language for railway cornidors in active use for passenger trams
CITA abjects 1o an opt-out provision because 1t reverls back to addressing key exclusions on a state-by-state
hasts with no guarantees that the parties will reach consensus. CTIA also expressed 1ts concern that the
proposed opt-out proviston would result in an additional 12-18 month negotiation process with each state that
chooses 10 opt out i addition to what has already been a lengthy process, 1 e , two years

A_TA
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a bFederal agency shall consult with any Indian tribe or native Ilawaiian
Organization that attaches rehgious and cultural significance to [Historic
Properties].”  The Navaje Nation believes that this proposed provision is a
mmimum necessary accommodation in light of Section 101(d}6)(B).]

[CTIA, PCTA and NAB are concerned that the Navajo Nation's proposed
language provides additional notice requirements rather than streamlining
excluded Undertakings from review  PCIA argues that from a practical
standpoint, an exclusion that mncludes a tribal notice requirement may be
tantamount 1o no exclusion at all. Moreover, these parties, the Conference,
and the Council maintam that this Nationwide Programmatic Agreement is not
the appropriate vehicle to address the notice wssue, but that the Commission in
consultation with Indian tribes should develop agency procedures with respect
to tribal consultation  The Council notes that other programmatic agreements
have excluded Undertakings ofT tribal lands from review without a provision
for tribal notice.  USET states that tribes were not consulted in the
development of those programmatic agreements. |

[We seek comment on the Navajo Nation's proposal, and on this draft
Nationwide Agrecment generally, in light of Section 101(d}6)(B).]

[V, PARTICIPATION OF INDIAN TRIBES AND NATIVE HAWAIIAN
ORGANIZATIONS IN UNDERTAKINGS OFF TRIBAL LANDS; TRIBAL
CONSTILTATION — Alternative A

A As a part of its responsibihties i connection with Section 106 of the NHPA
(16 U S.C. 470f) and the regulations of the Couneil (36 C.F.R Part 800) and
pursuant to Section 10T(d)}6) of the NHPA (16 U1.S.C. § 470(a)(d)(6)), the
Commission recognizes its responsibility to consult with any Indian tribe or
NHO that attaches religious and cultural significance to a Historic Property if
the property may be affected by an Undertaking. Through its rules and the
terms of this Agreement, the Commission has authorized Applicants to initiate
contacts with Indian tribes and NHOs on its behalf, and to conclude the
process of tribal participation consistent with this Agreement where the tribe
has not requested government-to-government consultation

6 s alternative was drscussed i the Telecommunications Working Group and represents the collective
elfort of Workmg Group members, mcluding tribal representatives, to address ssues raised i the Working

Crotp discusstons . The Working Group did not have an opportunily to address the proposal in Alternative B
prior to publication for comment
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C.

Consistent with their right to government-to-government consultation, iribal
authorities may request Commission consultation on any or all matiers at any
time. inchiding when an Undertaking proposed off (ribal lands may affect

[Mistoric Properties that are of religious and cultural significance to that Indian
tribe or NHO

'he Commussion recognizes that Tndian tribes exercise mherent sovereign
powers over their members and territory.  The Commission also recognizes the
umque relationship that the federal government has with Indian tribes set forth
in the Constitution of the United States, treaties, statutes, and court decisions.
Each Applicant must recognize these facts and conduct all communtcations
with Indian tribes in a sensitive manner, respectful of tribal sovereignty.
Contacts shall be directed to the appropriate representative designated or
identified by the tribal government or other governing body.

Applicants should be aware that frequently, Historic Properties of religious and
cultural significance to Indian tribes and NHOs are located on ancestral,
aboriginal, or ceded lands of such tribes and organizations and Applicants
should take this Into account when complying with their responsibilities.
Accordingly, Applicants shall use reasonable and good faith efforts to identify
any Indian tribe or NHO that may attach religious and cultural sigmificance to
listoric Properties that may be affected by an Undertaking. Such reasonable
and good faith efforts may mclude, but are not limited to, seeking relevant
mformation from the relevant SHPO/THPO, Indian tribes, state agencies, the
U S. Bureau of Indian Affairs (“BIA”), or, where applicable, any federal
agency with land holdmgs within the state (e.g., the 1.S. Bureau of Land
Management). Although these agencies can provide useful mformation n
identifying potentially affected Indian tribes, contacting BIA, the SHPO or
other federal and state agencies is not a substitute for seeking nformation
directly from Indian tribes that may attach religious and cultural significance to
a polentially affected Historic Property, as described below.

In order to cnsure that each identificd Tndian tribe or NHO has a full
opportunity to participate in the Section 106 process and to request
government-to-government  consultation, the Applicant shall, early m the
project planning process, contact in writing any Indian tribe or NHO identified
pursuant to Section 1V D above. The communication shall include the
elements specified in Section V C | below, and offer the Indian tribe or NHO
an opportuniy to provide to the Applicant information about Historic
Properties in the APE that should be considered and mcluded i the
Submisston Packet  The initial communication should explain the Applicant’s
authority - and  the tribe’s  right 1o request government-to-government
consultation as outhned m Section [V.A. and I3 above.
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r e Applicant must ensure that each identified Indian tribe or NHO has a
reasonable opportunity to respond to its communication.  Ordinarily, 30 days
from the time the relevant tribal representative may reasonably be expected to
have recetved an inquiry shall be considered a reasonable time, and in no event
shall a reasonuble tme be less than 30 days unless otherwise agreed by a tribe.
Should the tribe request additional time to respond, the Applicant shall afford
additional time a< reasonable under the circumstances.  Notification to the
Apphicant of the need for additional time should be made, where practical, at
least 5 days prior 1o the close of the initial 30-day period [n general, an
Applicant should not assume that failure 1o respond to a single communication
cstablishes that an Indian tribe or NHO is not iterested in participating, but
should make reasonable efforts to follow up  Such efforts may include, for
cxample, an additional attempt at written communication, provision of the
Submission Packet at the time it is submitted to the SHPO/THPO, and/or,
where practical, contact by telephone.?

G It the Applicant recetves a comment or objection from an Indian tribe or NHO
regarding Historic Properties, the Applicant shall pursue further discussions
with the tribe. unless the toibe requests consultation with the Commission.  All
requests for government-to-government consultation shall be immediately
forwarded to the Commission. [ the Applicant receives a comment from an
Indian tribe or NII1O, 1t shall invite the commenting tribe or organization to
become a consulting party  If the Indian tribe or NHO agrees to become a
consulting party, it shall be afforded that status and shall be provided with all
of the nformation, copies of submissions, and other prerogatives of a
consulting party as provided for in 36 C.I".R. § §00.2.

H. The Applicant shall submit to each Indian tribe and NHO that it has identified
pursuant to Section [V D., above, or that has informed the SHPO/TIIPO, the
Applicant or the Commussion that it attaches rehgious and cultural significance
to a IHistoric Property within the APE, a Submission Packet as provided in
Section VII A Such submission is not necessary where the Indian tribe or
NHO has previously made clear that it does not believe any Historic Property
of religious and cultural significance to it may potentially be affected or has
failed to respond to repeated attempts at communication

7 PCTA has expressed concern that this paragraph is difficult to apply and understand because its timing 1s

indefimte The Conference behieves the Programmatic Agreement should not add deadlines to those already in
36 CTFR Part 800
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i In the cvent an Applicant and an Indian tribe or NHO are unable 10 agree
regarding a tribe’s assertion prior 1o construction of an adverse effect on a
MTistoric Property of religious and cultural significance 1o that tribe, the
Applicant shall not commence construction without authorization from the
Comnussion. The Commission, in consultation with the tribe, shall carefully
consider all positions and rule on all such disagiecements with reasonable
PrOMpPINess

J. [nformation regarding Historic Properties to which Tndian tribes attach
reltgious and cultural significance may be highly confidential, private, and
sensitive.  {f a tribe or NHO requests confidentiality from the Applicant, the
Applicant shall honor this request and shall, In turn, request confidential
treatment of such materials or information in accordance with Section 304 of
the NHPA (16 UU.S C § 470w-3(a)) in the event they are submitted to the
Conumission.  The Commission shall provide such confidential treatment
consistent with applicable federal laws.®

K. Nothing in this Section shall be construed to prohibit or limit Applicants and
Indian tribes [rom cntering into or continuing pre-existing arrangements or
agrecments governing  their  contacts, provided such arrangements or
agreements arc otherwise consistent with {ederal law

“The EBCL'THPO will not agree with Alfernative A”

“The EBCI/THPO is agreeing and recommending that FCC place Alternative B
info the PA.”

V. PARTICIPATION OF INDIAN TRIBES AND NATIVE TTAWAITAN
ORGANIZATTONS IN UNDERTAKINGS OFF TRIBAL LANDS — Alternative B?

% T he Conference notes that “The confidentinhty provision in the National Historic Preservation Act is equally
apphicable to all storic properties not just tradmienat cultural properties The reasons for withhalding
information are significant invasion of privacy, risk of harm to the resource and impeding (he use of a
traditional cultural property ™ The Council proposes that this provision be revised 1o read as follows “If a
Tribe or Native Hawanan Qrganization requests confidentiality from the Apphicant, the Applicant shall notify
the Commurssion  The Commussion shall honer this request and shall, in turn, request confidential tremment
of such materials or information consistent with applicable Federal laws ™ USET states that confidentiality 15
of central importance fo trihes and that confidentiality restrictions should be t place on Applicants whether or
not a4 tribe or NHO has requested confidentiality

v This allernative 15 proposed by the United South and Fastern Tribes, Inc USET argues that Alternative A 15
an unlawful delegation to non-povernmental entities of the Commissions™s obligation under both Section
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V]

The Commission recognizes 1ts responsibility to  mitiate and carry out
consultation with any Indian tribe or NHO that attaches religious and cultural
signtlicance 10 a Jhstoric Property if the property may be affected by a
Conmmmussion  undertaking Tins  responsibility 15 founded in Sections
IO 6)(a-b) and 106 of the NTIPA (16 U.S.C. §§ 470a(d)(6)(a-b) and 4701,
the regulations of the Council (36 C.FR. Part 800), the Commission’s
environmental regulations (47 C.I.R. §§ 1.1301-1.1319), and the unique legal
relationship that exists between the federal government and Indian Tribal
sovernments, as reflected in the Constitution of the United States, treaties,
federal statutes, Executive orders, and numerous court decisions. This historic
trust relationship requires the federal government to adhere to certain fiduciary
standards in its dealmgs with Tndian Tribes, (Commission Statement of Policy
on  FEstablistung  a Governmeni-to-Government  Relationship with  Indian

Tribes).

Fxcept as provided i Section IV.C. below, the Commission shall engage in
direct and meaningful consultation with an Indian tribe or NHO when an
Undertaking proposed off tribal lands may affect Historic Properties that are of
religious and cultural significance to that [ndian tribe or NHO. Such
consultation shall be carried out 1n accordance with the regulations adopted by
the Advisory Council on Histonie Preservation implementing Section 106 of
the NHPA (codiliad at 36 C.J°.R. Part 800). Notwithstanding the foregoing,
the Commission encourages the use of the alternative process set forth in
Paragraph C as an effective way of addressing the concerns of Applicants and
Indian Tribes or N1IOs that generally will be [aster than government-to-
government consultation between the Conmnission and Indian tribes or NHOs.

The Commission shall not be required to engage in consultation with an Indian
tribe or NHO where an Applicant has secured a letter of certification from that
Indian tribe or NHO stating that such consultation is unnecessary because
either: (1) the tribe or NITO has no interest in the affected property; or (2) the
Undertaking will not have an adverse eflect on a Historic Property of religious
and cultural significance to that tribe or NHO  Where a tribe or NHO believes

101{d)(6) and the Federal trust 1esponsibility 1o consult with tribes USET proposes Alternative B as a
practical solution to this problem that mamiams the Commission’s consultation obligation, addresses the
concerns of industry tn a tmely manner, and enables titbes to provide their expertise for the identification and
evaluation of sites thus contribuning o the appropriate preservation of those sites of value to tribes  USET
states that it 15 committed to supporing implementation of Alternative B in a practical manner thar works for

all parties
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that a proposed Undertaking would have an adverse effect on a property of
religious and cultural significance to that tribe or NHO and the Applicant
wishes Lo pursue mitigation, the tribe or NHO may, at its discretion, discuss
mitigation directly with the Applicant consistent with  Section VIILD.
Alternatively, consultation shall not be required 1f a written agreement between
the Applicant and the tribe or NHO that has been filed with the Comnussion
provides that the tribe or NITO will be deemed to have determined that
Commission consultation ts unnecessary if the Applicant has provided certain
nformation and the tribe or NIHO has not responded within a certain perod of
time, and the Applicant has fulfilled the terms of that agreement. [Additional
guidance in implementing this paragraph would be provided either in an
appendix or by separate publication].

“The EBCI/THPO iv agrecing and recommending that FCC place Alternative B

into the PA as the Navalio Nation and USET has requested.

PUBLIC PARTICIPA MHON AND CONSULTING PARTIES

Al

On or before the date an Applicant submits the appropriate Subnission Packet
1o the SITPO/THPO, as prescribed by Section VI, below, the Apphicant shall
provide the local government that has primary land use jurisdiction over the
site. of the planned Undertaking with written notitication of the planned
Undertaking.

On or belore the date an Applicant submits the appropriate Submission Packet
10 the SHPO/THPO, as prescribed by Section VII, below, the Applicant shall
provide written notice to the public of the planned Undertaking Such notice
may be accomplished (1) through the public notification provisions of the
rclevant local soning or local historie preservation process for the proposed
lFacility: or (2) by publication in a local newspaper of general circulation. In
the altcrnative, an Applicant may use other appropriate means of providing
public notice, ncluding seeking the assistance of the local government.

Fhe written notice (o the local government and to the public shall include:
(1) the location ol the proposed Facility including its street address; (2) a
description of the proposed Facility including its height and type of structure;
(3) instruction on how to submut comments regarding potential effecis on

Historic Properties; and (4) the name, address, and telephone number of a
contact person

ALl



